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JURISDICTIONAL STATEMENT 
The Utah Court of Appeals has jurisdiction 
over this appeal pursuant to §78-2a-3(2)(a) of the 
Utah Code, 
NATURE OF THE CASE 
The petitioner made application for workers 
compensation benefits regarding a broken arm he suffer-
ed on Nov. 4, 1988 while playing hacky sack with some 
co-workers. 
The defendants answered the application and 
denied liability. 
An evidentiary hearing was had before the 
A.L.J, on April 14, 1989. 
On May 11, 1989 the A.L.J. ruled that the 
injury to petitioner did not occur within the course 
of his employment. 
On May 26, 1989 the petitioner filed a motion 
for review of the A.L.J.Ts decision, which motion 
as denied by the Commission on Aug. 24, 1989. This 
appeal followed. 
STATEMENT OF ISSUES ON APPEAL 
The petitioner presents but one issue for 
consideration by the Court. Did the A.L.J, and the 
Commission err when they ruled that the playing of 
hacky sack during a lull in employment was so substan-
tial a deviation that benefits had to be denied? 
DETERMINATIVE PROVISIONS 
Petitioner respectfully submits that the foll-
owing statutory provision is determinative of the 
issue raised on appeal: §35-1-45 U.C.A. (See appendix 
I for complete text). 
STATEMENT OF THE CASE 
The facts relevant to the instant case are 
as follows: 
1. The petitioner was employed as a dock 
worker at the time of the injury. (R.20). 
2. On November 4 , 1988, during a lull in 
employment duties near the end of his shift, the petit-
ioner joined in a game of hacky sack with some co-
workers. (R.20). 
3. Hacky sack is a game where a small bag 
is kicked back and forth. (R.20). 
4. While attempting to kick the sack the 
petitioner fell and broke his wrist. (R.20). 
5. It was not uncommon for workers on the 
dock to play hacky sack and other games during lulls 
in employment. (R.21). 
6 . The nature of the jobsite was such that 
some horseplay was expected. (R.22). 
2 
SUMMARY OF ARGUMENT 
When the four part Prows analysis is applied 
to the facts of this case on an objective basis it 
becomes clear that the A.L.J, and the Commission erred 
in ruling that the petitioner was outside to course 
of his employment at the time of the injury relevant 
herein. 
Public policy, rules of statutory construction 
and the policy of preventing injured workers from 
becoming dependent on public charity require that 
doubtful cases be resolved in favor of the injured 
worker. 
3 
ARGUMENT 
POINT I 
THE HORSEPLAY TEST HAS 
BEEN MISAPPLIED IN 
THIS CASE 
In Prows v. Industrial Commission, 610 P.2 d 
1362 (Ut. 1980) the Utah Supreme Court adopted the 
four part analysis favored by Larson for determining 
when horseplay becomes such a substantial deviation 
from employment that workers compensation benefits 
are denied. Prows at 1365. The analysis involves 
the following factors: 
1. Extent and seriousness of deviation; 
2. Completeness of deviation; 
3. Extent to which horseplay had become an 
accepted part of the employment; and 
4. The extent to which the nature of the 
employment may be expected to include some horseplay. 
In the case of J. & W. Janitorial Co. v. Indus-
trial Commission, 661 P.2d 949 (Ut. 1983) the Utah 
Supreme Court had the opportunity to apply the Prows 
analysis in a case where it was held that the injury 
occurred out of the scope of employment. J . & W. 
involved an unfortunate situation where several co-
workers were waiting for tickets to an event after 
work. They began to play hide and seek. One worker 
hid in a bread mixer and was killed when it was turned 
on. In apply in £he Prows factors to the bread mixer 
case the Court reversed an award because: 
1. Incident occured after work, with no work 
related reason for remaining on premises. J. & W . 
at 950. 
2. The deviation not co-mingled with perform-
ance of workrelated duty. 
3. No evidence that the horseplay had become 
a customary practice. 
4. Not the type of work that promoted horse-
play. 
The Commission viewed the deviation as substan-
tial because hacky sack was not an employment duty. 
Petitioner contends that the game was related to work 
duty because his duty was to wait for work to become 
ready. Petitioner submits that as to the first 
Prows factor the deviation herein should be viewed 
as minor for the reason that the game occured on the 
job site, without interruption of duties, without 
abandonment of duties, for short duration and was 
related to his duty of waiting for a load to be read-
ied . 
The second Prows factor, completeness of devia-
tion the petitioner relies on the trivialnature of 
the challanged conduct and the fact that it occured 
at his job site to support a legal conclusion that 
the deviation was minor. 
The third and fourth Prows factors clearly 
militate in favor of petitioner for the reason that 
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the A.L.J. found that it was not uncommon for games 
to be played including hacky sack, pitching pennies 
and shrink wrapping. (R. ). The A.L.J, also found 
that the nature of the job was such that there was 
reason to expect some amount of horseplay. (R. ). 
While the A.L.J. and the Commission seem 
to feel that there is some significance in the fact 
that a hacky sack is a foreign object, they seem to 
support the idea that the incident would be compensable 
if the worker had been kicking a cardboard box that 
was laying around the job site or if he was pitching 
pennies. 
Petitioner believes that the resolution of 
this case should turn on the issue of deviation from 
duty, not the nature of the object that was the subject 
of the horseplay. 
POINT II 
DOUBTFUL CASES SHOULD BE 
RESOLVED IN FAVOR OF COVERAGE 
Public policy consideration embodied in statute 
require that the statute be liberally construed to 
effectutate the object of the act and to promote jus-
tice. Prows at 1363. 
The Supreme Court of Utah favors a "very liber-
al construction in favor of the injured employee" . 
Id. Said the court," We are all united upon the pro-
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position that in view of the purposes of such acts, 
in case there is any doubt respecting the right to 
compensation, such doubt should be resolved in favor 
of the employee ... ff . Id. (Underscoring added). 
CONCLUSION 
The deviation of the petitioner was minor. 
There was a history of horseplay on the job. The 
jobsite was conducive to horseplay. The above factual 
findings mandate the legal conclusion that petition-
er is entitled under law to compensation for the injur-
ies sustained on Nov. 4, 1988 for the reason that 
said injury arose out of the course of his employment. 
WHEREFORE, petitioner prays that this court reverse 
the order of the Commission and remand this matter 
for such other proceedings as are just, including 
but not limited to, a determination regarding permanent 
disability and assessment of attorney fees and costs. 
Dated this^2/day of jih^AusL, 1989 
Tzrz D Robert Breeze 
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35-1-45. Compensation for industrial accidents 
to be paid. 
Each employee mentioned in Section 35-1-43 who is 
injured and the dependents of each such employee 
who is killed, by accident arising out of and in the 
course of his employment, wherever such injury oc-
curred, if the accident was not purposely self-in-
flicted, shall be paid compensation for loss sustained 
on account of the ir\jury or death, and such amount 
for medical, nurse, and hospital services and medi-
cines, and, in case of death, such amount of funeral 
expenses, as provided in this chapter. The responsi-
bility for compensation and payment of medical, 
nursing, and hospital services and medicines, and fu-
neral expenses provided under this chapter shall be 
on the employer and its insurance carrier and not on 
the employee. 1988 
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